
These documents relate to the Scottish Civil Justice Council and Criminal Legal Assistance Bill 

(SP Bill 13) as introduced in the Scottish Parliament on 2 May 2012 

 

 

SP Bill 13–EN 1 Session  4 (2012) 

 

 

SCOTTISH CIVIL JUSTICE COUNCIL AND CRIMINAL 

LEGAL ASSISTANCE BILL 

 
—————————— 

  

EXPLANATORY NOTES 

(AND OTHER ACCOMPANYING DOCUMENTS) 

 

 

 

 

CONTENTS 

1. As required under Rule 9.3 of the Parliament‘s Standing Orders, the following documents 

are published to accompany the Scottish Civil Justice Council and Criminal Legal Assistance 

Bill introduced in the Scottish Parliament on 2 May 2012. 

 Explanatory Notes; 

 a Financial Memorandum; 

 a Scottish Government Statement on legislative competence; and 

 the Presiding Officer‘s Statement on legislative competence. 

A Policy Memorandum is printed separately as SP Bill 13-PM. 

 



These documents relate to the Scottish Civil Justice Council and Criminal Legal Assistance Bill 

(SP Bill 13) as introduced in the Scottish Parliament on 2 May 2012 

 

 

 2  

EXPLANATORY NOTES 

 

INTRODUCTION 

2. These Explanatory Notes have been prepared by the Scottish Government in order to 

assist the reader of the Bill and to help inform debate on it.  They do not form part of the Bill and 

have not been endorsed by the Parliament.   

3. The Notes should be read in conjunction with the Bill.  They are not, and are not meant to 

be, a comprehensive description of the Bill.  So where a section or schedule, or a part of a 

section or schedule, does not seem to require any explanation or comment, none is given. 

THE BILL – AN OVERVIEW 

4. The Scottish Civil Justice Council and Criminal Legal Assistance Bill takes forward two 

separate policies that have been identified as priorities:  

 the establishment of a Scottish Civil Justice Council to replace the Sheriff Court 

Rules Council and the Court of Session Rules Council.  It will also have a new, 

wider, role to advise and make recommendations on improving the civil justice 

system in Scotland.   

 introducing financial contributions in criminal legal aid thereby ensuring that those 

who are able to pay towards the cost of their defence do so.  The Bill will also make 

changes to financial eligibility in criminal legal assistance to ensure alignment of 

eligibility between the relevant criminal legal assistance aid types.  

CRIMINAL LEGAL ASSISTANCE – OVERVIEW 

5. In order to further assist the reader and to help inform debate on part 2 of the Bill in 

particular, an overview is provided below of the current criminal legal assistance scheme in 

Scotland, including in which circumstances, and how, financial contributions are required, and 

how part 2 of the Bill proposes to change this. 

6. Publicly funded legal assistance in Scotland is potentially available for virtually all types 

of criminal cases, as it is for virtually all types of civil disputes. Eligibility for both civil and 

criminal legal assistance is controlled by tests set out in the Scottish legal assistance legislation. 

There are various forms of criminal legal assistance provision currently available, appropriate for 

different situations and cases. These forms of criminal legal assistance as they currently operate 

are described below. 

Advice and Assistance 

7. The advice and assistance (A&A) scheme allows a client to receive publicly funded 

preliminary advice and assistance from a solicitor on a criminal matter. It does not provide for 

representation of the client by the solicitor. The solicitor is responsible for determining whether 

the client is eligible for A&A, the test for which is financial and is set out in section 8 of the 

Legal Aid (Scotland) Act 1986 (―the 1986 Act‖). The client may have to pay a contribution 
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towards the cost of the advice and assistance. Again, it is up to the solicitor to determine the 

level of the contribution and to collect it from the client.  The levels of contributions are 

prescribed in Regulations, the most recent of which are the Advice and Assistance and Civil 

Legal Aid (Financial Conditions and Contributions) (Scotland) Regulations 2011. 

8. In order to allow the solicitor to calculate any contribution due, or in fact to assess 

whether an individual is eligible for A&A, the solicitor uses guidance from the Scottish Legal 

Aid Board (―the Board‖), called a keycard which is published on the website of the Board.
1
 

9. Where A&A is provided at a police station, A&A will be given without reference to the 

financial limits set out in section 8 of the 1986 Act, although a contribution may still be due.   

10. The Bill makes no changes to the A&A scheme as it is described here. However, section 

17 of the Bill allows Scottish Ministers to bring forward regulations to remove the requirement 

to pay a contribution to the costs of A&A when it is provided in certain circumstances, such as at 

a police station.   

Assistance by Way of Representation 

11. Assistance by Way of Representation (ABWOR) is an extension of the A&A scheme, 

which is used when the solicitor is required to take any step on behalf of their client in 

instituting, conducting or defending certain proceedings. In criminal cases ABWOR is most 

commonly used where a client is pleading guilty.  Again, in respect of ABWOR it is the solicitor 

who applies the eligibility test (which is financial) and it is the solicitor who calculates and 

collects any contribution which may be due from the client. 

12. In certain proceedings, the eligibility test may be both based on the financial means of the 

client and whether it is in the interests of justice that ABWOR be granted, and the solicitor must 

determine this. 

Summary Criminal Legal Aid 

13. Summary criminal legal aid is used following a plea of not guilty in custody and cited 

cases.  Summary criminal legal aid is used for less serious criminal offences, such as road traffic 

matters, breach of the peace and some assaults, which are prosecuted in the district or sheriff 

courts.  Unlike for A&A and ABWOR, it is the Board which assesses applications for summary 

criminal legal aid for eligibility. The Board assesses both whether paying the full costs of the 

case would cause undue hardship to the applicant and whether it is in the interests of justice to 

make legal aid available. 

14. In deciding what would be undue hardship in a case, the Board looks at an applicant‘s 

and their dependants‘ unique circumstances. The Board publishes full guidance on its website on 

how it carries out the ―undue hardship‖ test.
2
 

                                                 
1
 www.slab.org.uk  

http://www.slab.org.uk/
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15. When assessing whether it is in the interests of justice to make summary criminal legal 

aid available the Board is required to consider a number of factors, including: 

 the likelihood of a sentence which would deprive the applicant of liberty or 

livelihood,  

 any complexities involved in the case,  

 the ability of the applicant to understand the proceedings,  

 the possible interests of third parties, and  

 whether the applicant has a defence to the charge. 

16. At present, if an applicant has been found eligible to receive summary criminal legal aid 

then he/she is not required to pay any contribution to the costs of the case even if he/she could 

afford to do so.   

Solemn Criminal Legal Aid 

17. The responsibility for granting solemn criminal legal aid in most cases transferred from 

the courts to the Board on 25 November 2010.  The test the Board applies to determine whether 

an applicant is financially eligible for solemn criminal legal aid is the same undue hardship test 

as is used in part for summary criminal legal aid.  For solemn criminal legal aid, however, the 

Board does not determine what would be in the interests of justice. 

18. At present, if a client has been found eligible to receive solemn criminal legal aid then 

he/she is not required to pay any contribution to the costs of the case even if he/she could afford 

to do so.   

Court Grants of Legal Aid 

19. The courts still retain the power to grant legal aid in the following circumstances: 

 Under section 23(1)(b) of the 1986 Act, in summary cases, where following 

conviction a first custodial sentence is being considered,  

 Under section 30(1) of the 1986 Act in contempt of court cases.   

20. No contributions to the costs of legal aid are currently payable in these cases and the Bill 

makes no proposals to change this. 

Automatic Criminal Legal Aid 

21. Criminal legal aid is automatically available to an accused person in certain situations.  It 

is available without application and without enquiry as to the accused‘s financial means.  The 

                                                                                                                                                             
2
http://www.slab.org.uk/profession/handbook/Criminal%20handbook%20master%20copy/wwhelp/wwhimpl/js/html

/wwhelp.htm#href=Part%20III%20Carrying%20out%20criminal%20legal%20assistance/III%2012%20Summary%

20-%20financial%20eligibility.html  

http://www.slab.org.uk/profession/handbook/Criminal%20handbook%20master%20copy/wwhelp/wwhimpl/js/html/wwhelp.htm#href=Part%20III%20Carrying%20out%20criminal%20legal%20assistance/III%2012%20Summary%20-%20financial%20eligibility.html
http://www.slab.org.uk/profession/handbook/Criminal%20handbook%20master%20copy/wwhelp/wwhimpl/js/html/wwhelp.htm#href=Part%20III%20Carrying%20out%20criminal%20legal%20assistance/III%2012%20Summary%20-%20financial%20eligibility.html
http://www.slab.org.uk/profession/handbook/Criminal%20handbook%20master%20copy/wwhelp/wwhimpl/js/html/wwhelp.htm#href=Part%20III%20Carrying%20out%20criminal%20legal%20assistance/III%2012%20Summary%20-%20financial%20eligibility.html
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situations in which automatic criminal legal aid is available are set out in section 22 of the 1986 

Act.  In summary, they are: 

 Representation at an identification parade; 

 Certain proceedings under solemn or summary procedure where the accused has 

been taken into custody; 

 Cases involving insanity, including an examination of facts; 

 Sexual offences; 

 Trials in absence (in solemn and summary cases) and 

 Cases where on appeal the High Court has granted authority for a new prosecution 

for the same or similar offence. 

22. Contributions are not currently due where an accused is in receipt of automatic criminal 

legal aid and the Bill makes no changes in this respect.   

Criminal appeals 

23. Most appeals go through a ―sift‖ process, which is a court procedure to identify cases 

where it is considered there is merit to proceed to a full appeal hearing.  Legal aid may be 

available for appeal cases.  The Board only assesses these applications by looking at the financial 

means of the applicant and whether undue hardship would be caused.  The Board is not required 

to consider whether the interests of justice mean that the applicant should receive the legal aid.  

If legal aid had been granted for the case at first instance, the undue hardship test of the 

applicant‘s financial means is not required to determine the application for legal aid for the 

appeal. 

24. For other appeals such as petitions to the nobile officium, or applications for special leave 

to appeal to the Supreme Court, the Board requires to apply both the undue hardship test as 

regards the applicant‘s financial means and the interests of justice test to these applications.   

Introducing financial contributions in criminal legal aid 

25. As described above, currently recipients of criminal legal aid are not required to pay a 

contribution towards the cost of their case even if they could afford to do so.  The Bill will 

amend this by introducing the requirement, with some exceptions, to pay a contribution in 

summary and solemn criminal legal aid first instance cases and in criminal appeals. This will 

ensure that there is as much consistency as is practicable across all of the various forms of 

criminal legal assistance, with contributions being required for A&A, ABWOR and criminal 

legal aid.  

Changes to financial eligibility 

26. In order to take forward further the principle of consistency described above, the Bill also 

aligns the eligibility test of the applicant‘s financial means across the various forms of criminal 

legal assistance. At present, the eligibility test for criminal legal aid is the undue hardship test 

described above. The eligibility test for ABWOR on the other hand is based on the guidance as 

set out in the Board‘s keycard.  These different tests mean that some people would be eligible for 
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one type of criminal legal assistance and would not be eligible for the other. The Bill will change 

this, by moving to a single undue hardship test for all types of criminal legal assistance (in which 

the financial means of the applicant must be considered). 

COMMENTARY ON SECTIONS 

Part 1 - Scottish Civil Justice Council 

Section 2 – Functions of the Council 

27. This section sets out what the functions of the Council are.  In carrying out its functions 

the Council must have regard to the principles set out in subsection (3) and any guidance issued 

by the Lord President. 

28. Whereas the functions in subsections (1)(b) and (c) relate to the rules of civil procedure, 

(continuing the broad remit of the existing rules councils) three of the functions (1)(a),(d) and (e) 

specifically relate to the wider ―civil justice system‖.  This is intended to bear its ordinary 

meaning, and would include matters such as arrangements for the administration of the courts by 

the Scottish Court Service, the availability of legal assistance in pursuing disputes, and the law 

governing civil procedure in the courts.  

29. Subsection (3) sets out the principles which the Council must have regard to in carrying 

out its functions.  Subsection (3)(c) provides that one of the principles is that, where appropriate, 

practice and procedure should be as similar as possible in all civil courts.  This recognises that 

there may be instances where a distinct procedure is necessary, for example, where legislation 

provides that a case must be raised in a particular court.   

30. The principle at subsection (3)(d) - that methods of resolving disputes which do not 

involve the courts should, where appropriate, be promoted - would include methods such as  

arbitration, mediation or adjudication.   

Section 3 – Powers of the Council 

31. Subsection (1) makes it clear that the Council may take any action it considers necessary 

or desirable in pursuance of its functions.  Subsection (2) sets out specific actions that the 

Council may take. 

32. Subsections (2)(a) and (b) enable the Council to take into account proposals for future 

legislation which might affect the civil justice system and to draft rules before the Court of 

Session is explicitly given the power to regulate the matters governed by those rules.   

33. Under subsection 2(c) the Council will be able to take into account the civil justice 

system‘s interaction with the criminal justice system.  

34. Under subsections (2)(d) and (e), the Council may consult and work with other persons in 

order to carry out its functions.  These provisions will enable the Council to, for example, seek 

the views of and commission non-governmental organisations to carry out research on matters 

relating to the civil justice system.   
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35. Subsection (2)(f) makes it clear that the Council may make recommendations for change 

to the Scottish Ministers, for example, if it considered primary legislation was necessary.  

36. The Council must publish a summary of any recommendations it makes under subsection 

(2)(f) by including these in its annual report, provided for at section 5.  It may however, publish 

any (and all) of its recommendations under subsection (2)(g).  

Section 4 – Court of Session to consider rules 

37. This section provides that any draft civil procedural rules submitted by the Council must 

be considered by the Court of Session.  The Court of Session may approve (with or without 

modification) or reject the rules, and if it approves them must embody them in an act of sederunt. 

The Bill does not however affect the ability of the Court of Session to prepare or make civil 

procedure rules of its own initiative, or under any other enactment.  

Section 5 – Annual programme and report 

38. This section provides that the Council must, before 1 April each year, prepare a 

programme which sets out its objectives and priorities for the following year.  As soon as is 

reasonably practicable after 31 March each year it must also prepare a report on its activities for 

the preceding year.   

39. Subsection (4) requires the Council to lay a copy of its programme and report before the 

Scottish Parliament.  Under subsection (5) the documents can be combined when doing so.  The 

programme and report may therefore be laid before Parliament after 31 March each year, once 

the Council‘s report is prepared.  

Section 6 – Composition of the Council  

40. Section 6 makes provision for the composition of the Council, setting the maximum 

number of members at 20 and the minimum at 14.  The section is to be read in conjunction with 

sections 7 (Lord President appointment process), 8 (Tenure), 9 (Disqualification and removal 

from office), 10 (Expenses and remuneration) and 16 (Interpretation of Part 1). 

41. The section provides for the following types of member who, with the exception of the 

office holder members (listed in subsection (1)(a) to (c)) and the Scottish Ministers‘ appointee 

(appointed under subsection (2)), are all appointed by the Lord President.  

 Office holder members: these are set out at subsection (1)(a) to (c) and are: the Lord 

President, the Chief Executive of the Scottish Court Service and the principal officer (who is 

the Chief Executive) of the Scottish Legal Aid Board (―the Board‖).  Each of these offices is 

defined at section 16.  Section 8(1) provides that these individuals are members by virtue of 

their office and therefore are not appointed for any fixed period.  These members are not 

eligible for remuneration for time served on the Council or any of its committees, as provided 

for by subsection 10(2).  Sections 12(6) and 12(7) (Proceedings) allow the Chief Executive 

of the Scottish Court Service and the principal officer of the Board to send representatives to 

Council meetings in their place. 

 Judicial members: under subsection (1)(e), the Council is to include at least four judges as 

members, including at least one judge of the Court of Session and at least one Sheriff 
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Principal or sheriff.  Section 8(3) provides that judicial members are to be appointed for three 

years, unless replaced, or unless removed under that section.  These members are not eligible 

for remuneration, as provided for by section 10(2). 

 Advocate members: under subsection (1)(f), the Council is to include at least two practising 

advocates as members.  An advocate is defined at section 16 as a member of the Faculty of 

Advocates.  The statement of appointment practice to be prepared under subsection 7(2) will 

provide that the Lord President must consult the Faculty of Advocates before appointing 

advocate members.  Advocate members are appointed for a period of three years under 

section 8(4).  These members are eligible for remuneration (if the Scottish Court Service 

decides to pay them) for time served on the Council or any of its committees under section 

10(2). 

 Solicitor members: under subsection (1)(g), the Council is to include at least two practising 

solicitors as members.  A ―solicitor‖ is defined at section 16 as a person qualified to practise 

as a solicitor under section 4 of the Solicitors (Scotland) Act 1980 and includes solicitor 

advocates.  The statement of appointment practice to be prepared (under section 7(2)) will 

provide that the Lord President must consult the Law Society of Scotland before appointing 

solicitor members.  Solicitor members are appointed for a period of three years under section 

8(4).  These members are eligible for remuneration (if the Scottish Court Service decides to 

pay them) for time served on the Council or any of its committees under section 10(2). 

 Consumer representative members: the Council is to include at least two individuals who, 

in the Lord President‘s opinion, between them, fulfil the criteria set out at subsection (1)(h)(i) 

to (iii).  Persons with knowledge of the non-commercial advice sector include both lawyers 

and non-lawyers with knowledge of the not-for-profit provision of legal advice and services.  

The statement of appointment practice to be prepared under section 7(2) will provide that the 

Lord President must consult the Scottish Ministers before appointing a consumer 

representative member.  Consumer representative members are appointed for a period of 

three years under section 8(4).  These members are eligible for remuneration (if the Scottish 

Court Service decides to pay them) for time served on the Council or any of its committees 

under section 10(2). 

 LP members: the Lord President may appoint up to a further six persons as members of the 

Council under subsection (1)(i).  The statement of appointment practice to be prepared under 

section 7(2) will provide that the Lord President must consult the Scottish Ministers before 

appointing LP members.  LP members are appointed for a period of three years under section 

8(4).  These members are eligible for remuneration (if the Scottish Court Service decides to 

pay them) for time served on the Council or any of its committees under section 10(2), unless 

they fall within the categories set out at section 10(3). 

 Scottish Ministers’ appointee: under subsection (2), the Scottish Ministers must appoint a 

Scottish Government member of staff to the Council.  Under section 8(2), the Scottish 

Ministers‘ appointee holds office until such time as a replacement member is appointed.  

Section 10(2) excludes the member appointed by the Scottish Ministers from being eligible 

for remuneration.  Subsection 12(8) allows the Scottish Ministers to send another member of 

Scottish Government staff to representative to attend Council meetings in place of that 

member. 

42. Under subsection (3), the Scottish Ministers have power, after consulting the Lord 

President, to amend the overall number of Council members and the numbers referred to in each 
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category of membership.  This would allow Ministers to alter the composition of the Council but, 

as specified at subsection (6), would not allow Ministers to modify the description of a category 

of membership (including the repeal of a category).  

Section 7 – Lord President appointment process   

43. This section places a duty on the Lord President to appoint the members in section 6(1)(e) 

to (i).  That is, all members other than the office holders (referred to under section 6(1)(a) to (c) 

and the Scottish Ministers‘ appointee (appointed under section 6(2)).  The Lord President must 

also ensure the number of members in section 6(1)(e) to (i) stays at the required level.  

44. Subsection (2) requires the Lord President to publish a statement of appointment practice 

which sets out the process which will be followed in appointing the advocate, solicitor, consumer 

representative and LP members.   

45. Subsection (3) specifies which bodies and persons the Lord President must consult before 

appointing certain members.   

Section 8 - Tenure  

46. This section should be read with section 9 (Disqualification and removal from office).  It 

provides that all members, except the Scottish Ministers‘ appointee and office holder members, 

hold office for a period of three years.  It also deals with various circumstances in which 

members cease to hold office. 

47. Judicial members hold office for three years unless either replaced, or removed by the 

Lord President under subsection (3). 

48. Under subsections (5)(d) and (6), a LP member ceases to hold office if, in the Lord 

President‘s opinion, the basis of their appointment  has materially changed.  This might occur 

where, for example, the person had been appointed on account of holding a post in a 

representative body and, since appointment, had stepped down from that post.   

49. Subsection (7) provides that members are eligible for reappointment.  

Section 9 – Disqualification and removal from office 

50. Subsection (1) sets out certain categories of persons who are disqualified from being 

appointed as Council members.  Subsection (2) provides for the circumstances in which persons 

appointed by the Lord President (under section 6(1)(e)to (i)) may be removed.   

Section 10 – Expenses and remuneration 

51. This section makes provision for expenses and remuneration.  It provides that the Scottish 

Court Service (―the SCS‖) may, but need not, remunerate certain specified types of Council 

members or persons appointed as a member of a committee of the Council.  Section 10(3) 

provides that members of staff of the Scottish Administration are not eligible for remuneration.  
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This would exclude, for example, court clerks from remuneration as well as any Scottish 

Government staff.  

52. All Council members and persons serving on committees (whether or not they are a 

Council member) are eligible to be paid such expenses.as the SCS thinks fit.   

Section 11 – Chairing of meetings 

53. Under section 11 the Lord President may appoint as chair of the Council the Lord 

President or any Senator member of the Council.   

Section 12 – Proceedings 

54. Except for subsections (1) and (2) under which the Lord President may specify the 

number of members which constitutes a quorum for Council meetings, section 12 provides that 

the Council may determine its own procedure and the procedure of any committees established 

by it.   

55. Subsections (5) to (7) enable the office holder members to nominate persons to attend and 

participate in meetings on their behalf.  Similarly, the Scottish Ministers may appoint an 

alternative member of Scottish Government staff to attend meetings in place of their appointed 

member.  Under subsection (5) in particular, the Lord Justice Clerk may attend meetings on 

behalf of the Lord President, including as chair, whether or not the Lord Justice Clerk is a 

member of the Council.   

Section 13 – Committees  

56. This section makes provision for the establishment of committees.  Under section 13(2), 

individuals may be appointed to committees although they are not Council members.  

Section 14 – Dissolution of existing rules councils  

57. Section 14 provides for the dissolution of the Court of Session Rules Council and Sheriff 

Court Rules Council and the repeal of the relevant statutory provisions under which those bodies 

were established.  

Section 15 – Modification of enactments  

58. Section 15 provides for various statutory amendments arising from the establishment of 

the Scottish Civil Justice Council and the dissolution of the Court of Session Rules Council and 

Sheriff Court Rules Council.   

59. Subsection (1) makes amendment to the Legal Aid (Scotland) Act 1986 which makes 

clear that the Court of Session is to consult the Scottish Civil Justice Council before making 

procedural rules in relation to legal aid and assistance.   

60. Subsection (2) makes an amendment to the Sheriff Courts (Scotland) Act 1971 to provide 

that the Court of Session must consult the Council before making rules of civil procedure in the 

sheriff court, except where those rules were submitted by the Council. 
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61. Subsection (3) makes an amendment to the Judiciary and Courts (Scotland) Act 2008 

which provides that the Scottish Court Service has the function of providing administrative 

support for the Council.  

Part 2 – Criminal Legal Assistance 

Section 17 – Contributions in respect of automatically available criminal advice and assistance 

62. Section 17 inserts a new subsection (1A) in section 8A of the Legal Aid (Scotland) Act 

1986 (―the 1986 Act‖).  Section 8A was introduced following the decision of the Supreme Court 

in Cadder v HMA by the Criminal Procedure (Legal Assistance, Detention and Appeals) 

(Scotland) Act 2010.  Section 8A currently provides that Scottish Ministers may make 

regulations prescribing the circumstances in which A&A in relation to criminal matters can be 

provided without reference to the financial limits in section 8.  Section 8 prescribes the eligibility 

test for A&A which is based on a person‘s financial circumstances.   

63. The new subsection allows regulations to prescribe the circumstances in which A&A in 

relation to criminal matters may be provided without payment of a contribution in terms of 

section 11 of the 1986 Act. 

Section 18 – Availability of criminal assistance by way of representation 

64. Section 18 amends provisions in Part II of the 1986 Act about the availability of criminal 

A&A.  Specifically, section 18 inserts a new paragraph (dda) in section 9(2) and inserts sections 

9A and 9B.  A consequential modification to section 9(2)(de) is made in section 23. 

65. Section 9 of the 1986 Act provides that Scottish Ministers may make regulations in 

relation to the availability of assistance by way of representation (―ABWOR‖) under Part II of 

the 1986 Act.  Section 9(2)(de) provides that regulations can prescribe the proceedings at which 

ABWOR is available without contributions being levied under section 11 of the 1986 Act.  

Under section 11 a person may have to pay a contribution towards the A&A received where the 

person‘s disposable income is over a certain specified limit or where the person is in receipt of 

certain benefits.   

66. A related amendment to section 9 is in section 23(5) of the Bill which amends section 

9(2)(de) of the 1986 Act to include reference to the new section 11A (which is inserted by 

section 19 of the Bill). As a result of the amendment the Scottish Ministers will have power 

under section 9(2)(de) to prescribe the proceedings at which ABWOR is available without being 

subject to contributions under section 11 or contributions for criminal ABWOR under section 

11A. 

67. Section 18 inserts a new paragraph (dda) into section 9(2) of the 1986 Act.  This new 

paragraph provides that regulations can prescribe the criminal proceedings to which the new 

sections 9A and 11A are to apply instead of sections 8 and 11 in relation to criminal ABWOR.   

68. Section 18 inserts a new section 9A into the 1986 Act.  Section 8 of the 1986 Act 

provides the current eligibility test which determines whether A&A can be provided to a person.  

A&A can include ABWOR.  The section 8 test is based on the financial circumstances of the 
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applicant: whether the person has disposable income or capital exceeding certain amounts or 

whether the person is in receipt of certain benefits.   

69. The new section 9A(1), inserted by section 18, sets out a new eligibility test for criminal 

ABWOR.  The proceedings in respect of which criminal ABWOR may be provided will be 

prescribed by regulations made under section 9(2)(dda).  The solicitor must consider the 

financial circumstances of the applicant, under section 9A(1)(a)(i), and must be satisfied that the 

criteria in section 9A(2) are met before criminal ABWOR can be provided to the person.  The 

criteria in subsection (2) are that the scheme of eligibility (set out in section 9B) provides that the 

fees and outlays of the assistance cannot be met without causing undue hardship to the person or 

his/her dependants, and any other criteria that are prescribed by Scottish Ministers under section 

9(2)(c) of the 1986 Act.   

70. Separately, under section 9A(1)(b), criminal ABWOR can be provided to a person where 

the Board has approved the grant of ABWOR to that person.  In addition, a person can ask the 

Board to consider his/her application under the procedure created by the Board under section 

9A(3).  

71. Once criminal ABWOR has been granted under section 9A it is intended that the client 

will be obliged to alert his/her solicitor to a change in his/her financial circumstances, in order to 

ensure that the client is still eligible for criminal ABWOR.  This obligation will be set out in 

regulations made under the existing powers in section 36(1) of the 1986 Act. 

72. The ―scheme of eligibility‖ is defined in subsection (4) for the purposes of the references 

to it in sections 9A and 9B to mean any scheme which has been approved by Scottish Ministers, 

or any part or modification of such a scheme.   

73. Section 9A(5) provides that the availability of criminal ABWOR in terms of section 9A 

may be subject, by means of regulations, to the provisions of section 8A(1).  Section 8A allows 

for criminal A&A to be made automatically availability in certain circumstances. 

74. Section 9B, also inserted by section 18 of the Bill, makes provision about the scheme of 

eligibility referred to in section 9A.  Under subsection (1), it is for the Board to prepare and 

publish the scheme of eligibility.  The Board must submit the draft scheme, under subsection (2), 

for approval by the Scottish Ministers.  The Scottish Ministers may, by virtue of subsection (3), 

modify or approve the draft scheme.  Under subsection (4) the Scottish Ministers have power to 

approve the scheme (including a modification of a scheme) or withdraw approval of a scheme or 

a modification, and to require the Board to prepare and publish a scheme under subsection (1).  

Under subsection (5), the Board must comply with any directions given by Scottish Ministers 

when preparing and publishing a scheme. Subsection (6) allows the scheme to make different 

provisions for different cases or classes of case.   

Section 19 – Clients’ contributions for criminal legal assistance by way of representation 

75. Section 19 amends section 11 of the 1986 Act. Section 11 of the 1986 Act provides for 

the levying of contributions in respect of A&A, which currently includes criminal ABWOR.  

Section 11(1) provides that a person is not liable to pay a contribution where the person does not 



These documents relate to the Scottish Civil Justice Council and Criminal Legal Assistance Bill 

(SP Bill 13) as introduced in the Scottish Parliament on 2 May 2012 

 

 

 13  

meet the test in section 11(2) of having disposable income or capital of a certain amount, or 

where the person is in receipt of certain benefits.  Section 19(1) amends section 11(1) to refer to 

the new section 11A and subsection (2) changes the title of section 11.  The effect of the 

amendments is that a person is not required to pay a contribution under section 11 in respect of 

A&A (excluding criminal ABWOR) or a contribution under section 11A in respect of criminal 

ABWOR unless the test in section 11(2) or 11A(1) is met. 

76. Section 19(3) inserts section 11A which makes provision about contributions due in 

respect of criminal ABWOR.  The proceedings to which section 11A will apply can be 

prescribed by regulations made under section 9(2)(dda) of the 1986 Act, as inserted by section 

18 of the Bill.  A contribution is due where a person has disposable income over a certain 

prescribed amount and is not in receipt of certain benefits or capital, above a prescribed amount 

as provided for in section 11A(1).  Section 11A(2) provides that a person must pay the 

contribution in respect of the assistance provided.  The Scottish Ministers can, under section 

33ZA(1) of the 1986 Act (as inserted by section 22 of the Bill), specify by regulations the 

amount payable by way of contribution and the maximum amount payable.   

77. Section 11A(3) provides that, unless regulations prescribe otherwise, where criminal 

ABWOR is provided by a solicitor employed under sections 26, 27 or 28A of the 1986 Act, it is 

for the Board to determine the amount of the contribution under subsection (2) and to collect it.  

In all other situations, the contribution for ABWOR due under subsection (2) will be determined, 

and collected, by the solicitor. Section 11A(4) provides that a contribution collected by the 

solicitor is treated as a contribution towards fees or outlays properly incurred by the solicitor. 

Section 20 – Contributions for criminal legal aid 

78. Section 20 inserts a new section 25AC into the 1986 Act in respect of contributions for 

criminal legal aid.  Section 25AC(1) provides that contributions are only due for criminal legal 

aid by virtue of subsection (3) or section 25AA(5) (which makes provision in respect of appeals 

under section 303A of the Criminal Procedure (Scotland) Act 1995).   

79. Section 25AC(2)(a) provides that no contribution will be payable where a person is in 

receipt of legal aid under section 22(1) or section 23(1) of the 1986 Act.  Section 22 concerns the 

automatic availability of criminal legal aid in certain circumstances and section 23(1) provides 

for the court to grant criminal legal aid in certain circumstances.   

80. In proceedings where a contribution is due, a person is only liable to pay a contribution 

where, under section 25AC(2)(b), he or she has income above a certain prescribed amount and is 

not in receipt of certain benefits or capital above a prescribed amount. 

81. Section 25AC(3) provides that a person must pay the contribution in respect of the 

assistance provided.  The Scottish Ministers have power under section 33ZA(1) of the 1986 Act 

(as inserted by section 22 of the Bill) to specify by regulations the amount of contribution due 

and the maximum amount payable.   

82. Section 25AC(4) makes provision about who collects the contribution.  Unless otherwise 

provided for by regulations, where criminal legal aid is provided in connection with solemn or 
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appeal proceedings, or by a solicitor employed under sections 26, 27 or 28A of the 1986 Act, it is 

for the Board to collect the contribution.  In all other cases, the solicitor collects the contribution 

due.  

83. Section 25AC(5) provides that a contribution collected by the solicitor is to be treated as 

a contribution towards any fees or outlays incurred by the solicitor.   

84. ―The solicitor‖ as referred to in section 25AC is defined in subsection (6) to mean the 

solicitor who provides the criminal legal aid, or, where counsel provides the criminal legal aid, 

the solicitor who instructs counsel.   

85. Section 20 of the Bill also inserts new section 25AD into the 1986 Act.  Section 25AD 

sets out how the fees and outlays of a solicitor who has provided criminal legal aid are to be 

paid.  Under subsection (1), unless regulations provide otherwise, the order of payment should 

be, first, from any contribution due, second, (in priority to all other debts) from any expenses 

payable by order of a criminal court and third, by the Board from the legal aid Fund.   

86. Subsection (2) of section 25AD provides that the fees and outlays referred to in 

subsection (1) are those properly chargeable in accordance with section 33 of the 1986 Act, but 

do not include a salary payable to a solicitor employed under section 26, 27 or 28A of the 1986 

Act.  ―The solicitor‖ as referred to in section 25AD is defined in subsection (3) to mean the 

solicitor who provides the criminal legal aid, or, where counsel provides the criminal legal aid, 

the solicitor who instructs counsel.  

Section 21 – Contributions for appeals where appellant is deceased 

87. Section 21 of the Bill inserts additional subsections into section 25AA of the 1986 Act.  

Section 303A of the Criminal Procedure (Scotland) Act 1995 makes provision about the transfer 

of the rights of a deceased person to an authorised person.  The authorised person is the 

deceased‘s executor or a person the court considers has a legitimate interest.   Section 25AA of 

the 1986 Act sets out the circumstances where criminal legal aid is available to the authorised 

person to institute or continue with such an appeal.   

88. Subsection (5) of section 25AA, as inserted by section 21 of the Bill, provides that the 

Board may require the payment of a contribution, determined by the Board, for the criminal legal 

aid provided.  Subsection (6) provides that either the estate of the deceased or the authorised 

person may be liable to pay the contribution, and subsection (7) provides that the contribution 

determined by the Board cannot exceed the whole expenses of the criminal legal aid being 

provided.  Subsection (8) provides that the Board, when determining the contribution due, must 

take into account any contribution paid by the deceased prior to his or her death. 

Section 22 – Regulations about contributions for criminal legal assistance 

89. Section 22 inserts a new section 33ZA into the 1986 Act.  This section gives the Scottish 

Ministers power to make regulations in connection with the amount, determination and 

collection of contributions (in relation to criminal legal assistance) due under sections 11 (only 

insofar as relating to criminal matters), 11A, 25AA or 25AC. Particular types of regulations 

which may be made under subsection (1) are listed in subsection (2).  These are as follows: 
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under subsection (2)(a) making provision to allow a lesser contribution to be levied  where it can 

be shown that to levy such a contribution would result in undue hardship to the person or his/her 

dependants; under subsection (2)(b), making provision about determining contributions where a 

person is in receipt of criminal legal assistance for two or more distinct proceedings; under 

subsection (2)(c) specifying whether the Board or the solicitor determines or collects a 

contribution; under subsection (2)(d) specifying how contributions are to be transferred or 

accounted for where the contribution is in respect of proceedings which, whilst still live, change 

procedure; and under subsection (2)(e) making provisions about payment of contributions by 

instalments.   

90. In terms of subsection (3), any regulations made under subsection (1) can make different 

provision for different cases or classes of case.  ―The solicitor‖ as referred to in section 33ZA is 

defined in subsection (4) to mean the solicitor who provides the criminal legal aid, or, where 

counsel provides the criminal legal aid, the solicitor who instructs counsel. 

Section 23 – Consequential modifications 

91. Section 23 makes consequential modifications to the 1986 Act as a result of the 

amendments and insertions made in sections 17 to 21 of the Bill.  Subsection (2) amends section 

4 of the 1986 Act to allow contributions paid to the Board in respect of criminal legal assistance 

to be paid into the legal aid fund.   

92. Subsection (5) amends section 9(2)(de) to provide that section 11A shall not apply as 

respects ABWOR received in relation to such proceedings as Scottish Ministers may prescribe 

under section 9(1). 

93. Subsection (6) amends section 11 of the 1986 Act to reflect changes made both by 

previous legislation to the legal status of solicitors employed by the Board under sections 26, 27 

and 28A of the 1986 Act, and by Part 2 of this Bill. 

94. Subsection (9) amends section 36(2)(b) of the 1986 Act to provide that regulations can be 

made to substitute different amounts for the amounts referred to in all the sections concerning 

criminal legal assistance (as currently provided for in the 1986 Act and as inserted by the Bill).  

The amendments also allow regulations to prescribe different amounts for different cases or 

classes of case in respect of all the current and inserted provisions. 

95. Subsection (10) amends section 37(2) of the 1986 Act to provide that any regulations 

made under section 33ZA(1) will be subject to the affirmative resolution of the Parliament.  

Part 3 – General 

Section 24 – Ancillary provisions 

96. This section provides ancillary order making powers for Scottish Ministers.  Exercise of 

the powers will be subject to negative procedure, unless an order adds to, replaces or omits any 

part of the text of an Act in which case the order would be subject to affirmative procedure. 



These documents relate to the Scottish Civil Justice Council and Criminal Legal Assistance Bill 

(SP Bill 13) as introduced in the Scottish Parliament on 2 May 2012 

 

 

 16  

Section 25 – Commencement 

97. This section deals with the date of commencement.  Different elements of the Bill may be 

commenced at different times. 

Section 26 – Short title 

98. This section deals with the short title. 

 

—————————— 

  

FINANCIAL MEMORANDUM 

 

INTRODUCTION 

99. This document relates to the Scottish Civil Justice Council and Criminal Legal Assistance 

Bill introduced in the Scottish Parliament on 2 May 2012. 

PART 1 OF THE BILL - SCOTTISH CIVIL JUSTICE COUNCIL 

Background 

100. The costs of the Scottish Civil Justice Council (―the Council‖) will fall upon the Scottish 

Court Service. 

101. The creation of a Scottish Civil Justice Council was suggested by Lord Gill‘s Scottish 

Civil Courts Review.
3
  It will replace the Sheriff Court Rules Council and the Court of Session 

Rules Council as the body responsible for drafting civil rules of court.  It will therefore be 

critical in implementing the review‘s recommendations when the Scottish Government 

introduces legislation for civil courts reform in the later stages of this Parliament.  This body will 

also have a broader remit, following the completion of the civil courts rules projects.  

102. The current operational costs of the Court of Session Rules Council and Sheriff Court 

Rules Council amount to around £226k per year.   

103. The net additional cost of the new Council is therefore projected at around £87k - £149k 

per year, as outlined in table 1.  That figure is based on the current operational costs of the 

existing civil rules councils, plus the estimated costs of carrying out additional policy functions.  

The estimated total cost of the body is around £313k - £375k per year.  Table 1 reflects the 

projected direct costs of the Bill provisions.  Paragraphs 108 to 124 provide further detail as to 

how these costs have been calculated.   

                                                 
3
 Report and Recommendations of the Scottish Civil Courts Review (2009): 

http://www.scotcourts.gov.uk/civilcourtsreview/  

http://www.scotcourts.gov.uk/civilcourtsreview/
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Table 1: Net yearly costs of the Scottish Civil Justice Council* 

 
Cost per year (£) 

min  max 

Staff 274,000 311,000 

Other costs (inc. Members’ 

expenses, IT, admin. costs 

etc.) 

39,000 64,000 

TOTAL  313,000 375,000 

Current costs of existing 

Councils  
226,000 226,000 

NET TOTAL  87,000 149,000 

* All costs have been rounded to the nearest thousand 

104. The Scottish Government‘s planned programme of reform of the civil courts is expected 

to give rise to additional costs for the Scottish Court Service including in relation to the 

operational costs of the Council.  The potential costs of the Council in relation to implementation 

of civil courts reform are provided, for illustrative purposes only, at paragraphs 125 to 144 

below.   

105. The estimated costs are based on assumptions about how the Council secretariat and legal 

drafting team might be structured, which have been made in consultation with the Scottish Court 

Service as the body responsible for providing secretariat support for the Council.  These 

assumptions take account of the costs of the existing civil rules councils in Scotland as well as 

the costs of similar bodies, such as the Civil Justice Council and Civil Procedure Rules 

Committee, which perform a similar role in relation to England and Wales.  

Court of Session Rules Council and Sheriff Court Rules Council  

106. The total staffing costs of the Court of Session Rules Council and Sheriff Court Rules 

Council amount to c.£211k per year.  These are the costs for staff at the following grades: 0.6 

FTE HEO (£22k), 1 FTE SEO (£47k), 1.6 FTE C1 solicitor (£102k) and 0.5 FTE (£40k) C2 

solicitor. 

107. There may be some savings arising from the replacement of the Court of Session and the 

Sheriff Court Rules Councils with a single body.  Estimates have not been included in these 

projections as any are expected to be comparatively small.  
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Table 2: Current costs of the Court of Session and the Sheriff Court Rules Councils* 

  Cost per year 

Staff  FTE  £  

C2 0.5 40,000 

C1 1.6 102,000 

SEO 1 47,000 

HEO 0.6 22,000 

Publishing  10,000 

Members’ expenses 5,000 

TOTAL 226,000 

* All costs have been rounded to the nearest thousand 

Similar bodies in England and Wales  

108. By way of comparison, the current Civil Procedure Rules Committee in England and 

Wales is made up of one FTE policy official and between 0.6 and 2 lawyers, depending on 

priorities.  At the upper end, the equivalent staffing costs in Scotland might be in the region of 

£130k annually.  It should be noted that the figures provided are only in respect of staffing costs.   

109. The budget of the Civil Justice Council in England and Wales for 2008-09 was £316k, of 

which £211k was salary costs and £105k was operational running costs.   

110. The Civil Justice Council in England and Wales performs its functions through a network 

of committees and oversight groups comprising almost 100 volunteers who receive travel 

expenses, but are not remunerated.  Similarly, the chair and members of the Civil Procedure 

Rules Committee are not remunerated, but are paid travel expenses for attending meetings and 

committee meetings.  

Scottish Civil Justice Council costs  

111. It is anticipated that there might be costs for the new Council in the following areas: 

appointments; staff, remuneration and expenses; judicial time; consultation; publishing; 

administration; staff training; accommodation and IT.  

Appointments  

112. Some set up costs will be incurred in appointment of members.  These have been 

estimated at around £10k in 2013-14 (year one) and £5k in 2014-15 (year two).  Thereafter the 

costs of appointments are expected to be in the region of £1k per year.  This could vary 

depending, for instance, on whether vacancies are advertised separately or all at once, and the 

procedure under which the Lord President determines appointments should be made.  The 

estimated costs allow for there being two initial rounds of appointments – the first when the 

Council is established, and the second once it has determined its workplan for implementation of 
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the rules revisions.  Costs would then be expected to decrease as it is envisaged appointments 

would be made to fill vacancies as they arose.  

Staff 

113. It is expected the Council could be staffed by 0.5 FTE C2 lawyer, 2 FTE C1 lawyers, 1 

FTE SEO, 1-2 FTE HEO and 1 FTE AO.  Making salary assumptions based on the Scottish 

Government‘s current pay and grading structure, it is estimated that total staffing costs for those 

staff would amount to between £274k and £311k per year.   

Remuneration and expenses  

114. Under the provisions of this Bill, the Scottish Court Service would be able, but not 

obliged, to pay such remuneration as it thinks fit to certain categories of member (up to a 

maximum of 12, if the Council has a full complement of members and all 12 are eligible for  

remuneration).  However, this document proceeds on the assumption that the Council will be 

able to recruit volunteers on the same basis as England and Wales and remuneration is therefore 

not included in the projected costs.   

115. Were the Scottish Court Service to remunerate any members, the maximum potential cost 

could be up to £72k per year, depending on the level of the Council‘s activity.  That is based on 

12 eligible members each attending one Council meeting and one committee meeting per month 

(the maximum number of meetings which might be expected during the Council‘s busiest 

period) at a daily rate of £250.  The figure of £250 is considered a reasonable assumption for the 

purposes of estimation in light of rates paid by other bodies: members of the Scottish Legal 

Complaints Commission are remunerated at £212 per day, and members of the Judicial 

Appointments Board for Scotland at £290 per day.  (Again, however, it is envisaged that 

members and those serving on committees would be unpaid and these costs are, therefore, not 

included in the estimated financial implications.) 

116. It is estimated that members‘ expenses could be between £5k and £10k per year.  The 

current expenses for the Sheriff Court and Court of Session Rules Councils are c. £5k per year.  

It is reasonable to expect an increase in expenses arising from the additional policy role for the 

new Council, which may appoint additional members or set up working groups to assist it in 

carrying out this function.  

Judicial time   

117. It is anticipated that the Council will sit on a Monday, which is a non-sitting day for the 

Court of Session.  However, as the sheriff courts sit on this day, there may potentially be some 

indirect costs arising from the need to cover shrieval duties.  The level of these costs would 

depend on the numbers of sheriffs appointed to the Council and how frequently the Council met.  

It is anticipated that any costs incurred would be as a result of the civil courts reform project 

work (which will likely necessitate more frequent meetings and therefore potentially, additional 

cover for shrieval duties) rather than the general work of the Council.   

118. There are currently five shrieval members of the Sheriff Court Rules Council, which 

meets four times per year, amounting to around 20 sitting days.  In addition, there are six 

positions, held by sheriffs or sheriffs principal, on four working groups concerned with civil 
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court procedures.  Those working groups meet on average every quarter, amounting to around 24 

sitting days.  These costs are currently absorbed within the Sheriff Court Rules Council budget. 

Assuming there are two shrieval members of the Council (a minimum of one is required), on the 

basis that each would attend one Council meeting and one committee meeting per month, that 

amounts to around 48 total sitting days which might require to be covered during the Council‘s 

busiest period of activity.  It is considered that this could be managed by arranging committee 

meetings around court time.   

119. For illustrative purposes only, it is estimated that a third shrieval appointment to the 

Council could result in additional indirect costs in terms of judicial time of up to £14k per year.  

That is based on the daily rate of £583 for a part-time sheriff for 24 sitting days (one Council and 

one committee meeting per month) per year.  However, decisions about the judicial membership 

and composition of the Council may include consideration of these costs (in the context of the 

overall Scottish Court Service budget) and as such, are not included in the projected operational 

costs as outlined in this paper.   

Consultation costs 

120. The existing Rules Councils currently carry out consultations on rules changes internally 

and with relevant external bodies.  It is anticipated that the frequency and extent of these 

consultations may increase given the remit of the new Council.  It is, therefore, estimated that the 

Council might require up to £10k annually to fund these consultations.  

Administrative and training costs 

121. In light of the new remit, it is also anticipated that there might be some additional 

administration costs for staff training.  These have been estimated at around 10k and £3k 

respectively.   

Accommodation 

122. The estimated costs of the new Council assume some accommodation costs of up to 

around £10k per year (for example to hold Council meetings in alternative premises on 

occasion). 

IT  

123. The cost of additional IT equipment required is expected to be c. £10k per year, 

regardless of the Council‘s activity. 

Possible budget  

124. Table 3 provides an outline of what the Council‘s budget might look like in its steady 

position of rule drafting and keeping the civil justice system under review (i.e. following the 

completion of the rules revisions).  
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Table 3: Scottish Civil Justice Council possible yearly budget* 

  
Cost per year 

min max 

Staff  FTE  £ FTE £ 

C2 0.5 40,000 0.5 40,000 

C1 2 127,000 2 127,000 

SEO 1 47,000 1 47,000 

HEO 1 37,000 2 74,000 

AO 1 23,000 1 23,000 

Subtotal 274,000 311,000 

Training 3,000 3,000 

Consultation 0 10,000 

Publishing  10,000 10,000 

Appointment of 

members 
1,000 1,000 

Members’ expenses 5,000 10,000 

IT 10,000 10,000 

Accommodation 0 10,000 

Admin. costs  10,000 10,000 

TOTAL  313,000 375,000 

Costs of existing 

Councils  

(see Table 2) 

226,000 226,000 

NET TOTAL  87,000 149,000 
* All costs have been rounded to the nearest thousand 

Civil courts reform 

125. The following information (paragraphs 126 to 144) is provided to illustrate what the 

possible costs might be for the Council to implement civil courts reform.  These are only 

potential costs and are not associated with this Bill – such costs would only arise if future 

legislative proposals required action by the Council.  

126. The Scottish Government‘s planned programme of reform of the civil courts is expected 

to give rise to additional costs for the Scottish Court Service, including in relation to the 

operational costs of the Council (which would be responsible for the rules revisions associated 

with the reforms).  Currently, it is anticipated the first phase of a rules revision project could take 

between two and three years.  Costs would then be expected to decrease until the completion of 

the rules revision project, which may take a further two to three years.  
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127. The new Council will significantly assist in modernising the Scottish civil justice system, 

in particular civil procedure.  Modern civil procedures will make Scotland a more attractive 

place to do business, and improve the efficiency, effectiveness, fairness and accessibility of the 

civil justice system.  The costs of establishing the body should, therefore, be considered in the 

context of the role it will have in the wider programme of civil courts reform.  The Scottish 

Government will undertake detailed assessments of the financial implications of that programme 

of work before introducing proposals for legislation. 

128. The work of the Council is anticipated to be two-fold in its initial years: to undertake and 

complete the ―core‖ civil procedure rules project and to ensure all necessary instruments are 

made to allow the courts to continue to function.  Following the establishment of the Council, 

and the abolition of the existing Rules Councils, the current budget for the latter will be 

subsumed into the overall budget for the new body.   

129. It is not possible to estimate the costs the new Council will incur in taking forward the 

rules changes for civil courts reform before legislation in that regard is passed by the Scottish 

Parliament.  However, taking into account the costs of the current civil rules councils and the 

costs attached to similar rules reforms in England and Wales, initial projections suggest that net 

costs might be as set out in tables 4, 5 and 6 below.  

130. Although the new Council will focus primarily on the rules revisions associated with civil 

courts reform, it will continue the care and maintenance work of the existing Councils in 

ensuring the rules are amended in line with legislative requirements.  Not all of the costs of the 

existing civil rules councils have therefore been offset against the costs of the rules revision 

project.  Details of those costs are provided at tables 4, 5 and 6. 

131. The costs are expected to decrease as the Council changes its focus to keeping under 

review the civil justice system, and the practice and procedure followed in civil proceedings.  

Those costs are set out at Table 1 above. 

Scottish Civil Justice Council costs for civil courts reform implementation 

132. The following sets out potential operational and staffing costs of the new Council for 

implementation of civil courts reform.   

133. The most significant costs are expected to be for the additional staff required.  However, 

there would also be additional costs associated with, in particular, consulting on draft rules and 

in relation to members‘ expenses.   

134. The figures provided are only estimates; there are number of variables and matters that 

are yet to be determined which may affect the figures provided.  The most significant of these is 

the scope, timing and implementation of civil courts reform and the speed at which this is taken 

forward.  Budgetary pressures will need to be taken into account when making decisions in that 

regard.  The Scottish Ministers intend to consult on legislative proposals towards the end of 2012 

and it is, therefore, anticipated that in its first year the Council will undertake a full scoping 

exercise in relation to the first phase of the rules revision project. 
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Staff 

135. The staffing complement in the Council‘s early years would be higher than in its steady 

position of rule-drafting and keeping the civil justice system under review.  This will ultimately 

depend on the speed and extent to which civil courts reform is implemented.  For the duration of 

that programme of work it is estimated that the Council secretariat would require between seven 

and eleven staff depending on its work programme.  The highest staffing costs are expected to be 

around £414k - £572k for year 2 and also for year 3.  Further details are provided in tables 4, 5 

and 6 below.   

136. By way of comparison, the project team which took forward the civil procedure ―core‖ 

rules project in England and Wales consisted of a lead senior lawyer, four drafting lawyers and 

four policy support officers.  The team took approximately two years to complete this project, 

following the enactment of legislation.  A separate project team operated in respect of the Family 

Procedure Rules (2.5 FTE posts), which took two years and six months to complete that project. 

Remuneration and expenses  

137. As it is anticipated that the Council will be able to recruit volunteers on the same basis as 

the Civil Justice Council and the Civil Procedure Rules Committee in England and Wales.  

Remuneration is, therefore, not included in the projected costs.  

138. During implementation of civil courts reform, Council members‘ and committee 

members‘ expenses could be up to £46k for the duration of the project.  This figure is based on 

the five to six year projection of the rules project, with Council meetings taking place every 6six 

to 8weeks during the first year and monthly from year two with working groups meeting in 

addition to this.   

Consultation 

139. In undertaking the rules revisions required to implement civil courts reform there will be 

significant costs attached to consulting on proposals for draft rules of court.  That is estimated at 

between £15k - £50k in both year two and year three, reducing to £15k in each of years four, five 

and sic.  The year two and three provision would allow for extensive consultation and 

stakeholder engagement.   

Accommodation 

140. In the new Council‘s first few years, when the secretariat would be largest, it may be 

necessary to identify premises outwith the Scottish Court Service estate.  The Scottish 

Government will explore the possibility of providing premises free of charge to accommodate 

the additional staff.  It is estimated that accommodation costs could otherwise be in the region of 

£25k per year.   

Administrative costs 

141. The Rules Councils currently spend £10k annually in Scottish statutory instrument 

registration costs.  The same provision might require to be made for registration of the rules to 

implement civil courts reform, if a high volume of instruments were required.  There are likely to 
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be printing and publication costs although it is difficult to estimate the level of funding required 

at this stage.   

142. Tables 4, 5 and 6 provide an outline of what the Council‘s budget might look like for 

implementation of civil courts reform.  It should be noted that this represents what is expected to 

be the highest estimate for the Council costs for the rules revision project.  The Scottish Court 

Service will develop a range of options for delivery of courts reform in preparation for that 

programme of work.   

143. Tables 7, 8 and 9 provide a breakdown as to how much of the current costs of the existing 

civil Rules Councils might be apportioned to the new Council during civil courts reform 

implementation (the remaining proportion of the current financial provision being required to 

take forward any rules changes not associated with civil courts reform – for example, to effect 

UK legislation).   

144. The figures included in the following tables are for illustrative purposes only and are not 

intended to presuppose the actual budget which will be determined by the Scottish Court Service 

which will be dependent on plans for implementation. 
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Table 4: Possible budget for implementation of civil courts reform Y1 and Y2* 

  
Y1** (2013/14) Y2 (2014/15) 

min max min max 

Staff FTE £ FTE £ FTE £ FTE £ 

C2 1 79,000 1 79,000 1 79,000 1.25 99,000 

C1 1.6 102,000 1.6 102,000 3 191,000 4 255,000 

SEO 1 47,000 1 47,000 1 47,000 1 47,000 

HEO 1 37,000 1 37,000 2 74,000 4 148,000 

AO 1 23,000 1 23,000 1 23,000 1 23,000 

Subtotal 288,000 288,000 414,000 572,000 

Training 3,000 10,000 3,000 10,000 

Consultation 5,000 5,000 15,000 50,000 

Publishing  2,000 2,000 10,000 10,000 

Appointment 

of members 
10,000 10,000 5,000  5,000 

Members’ 

expenses 
8,000 8,000 10,000  10,000 

IT 10,000 10,000 10,000 10,000 

Accomm-

odation 
0 25,000 0  25,000 

Admin. costs  10,000 10,000 10,000  10,000 

Subtotal of 

non-staff costs 
48,000 80,000 63,000 130,000 

TOTAL  336,000 368,000 477,000 702,000 

Costs of 

existing 

Councils (see 

also Table 7) 

226,000 226,000 146,000 146,000 

NET TOTAL  110,000 142,000 331,000 556,000 

* All costs have been rounded to the nearest thousand 

**Y1 reflects the potential full costs of the Council, i.e. it includes the current work of the existing civil Rules 

Councils on rule maintenance as well as civil courts reform implementation. 
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Table 5: Possible budget for implementation of civil courts reform Y3 and Y4* 

  
Y3 (2015/16) Y4 (2016/17) 

min max min max 

Staff FTE £ FTE £ FTE £ FTE £ 

C2 1 79,000 1.25 99,000 1 79,000 1.25 99,000 

C1 3 191,000 4 255,000 2 127,000 3.5 223,000 

SEO 1 47,000 1 47,000 1 47,000 1 47,000 

HEO 2 74,000 4 148,000 2 74,000 3.5 130,000 

AO 1 23,000 1 23,000 1 23,000 1 23,000 

Subtotal 414,000  572,000 350,000 522,000 

Training 3,000  10,000 3,000 3,000 

Consultation 15,000  50,000 15,000 15,000 

Publishing  10,000  10,000 10,000 10,000 

Appointment 

of members 
1,000  1,000 1,000 1,000 

Members’ 

expenses 
10,000  10,000 6,000 6,000 

IT 10,000  10,000 10,000 10,000 

Accomm-

odation 
0 25,000 0 25,000 

Admin. costs  10,000 10,000 10,000 10,000 

Subtotal of 

non-staff costs 
59,000 126,000 55,000 80,000 

TOTAL  473,000 698,000 405,000 602,000 

Costs of 

existing 

Councils (see 

also Table 8) 

141,000 141,000 141,000 141,000 

NET TOTAL  
332,000 557,000 264,000 461,000 

* All costs have been rounded to the nearest thousand 
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Table 6: Possible budget for implementation of civil courts reform Y5 and Y6* 

  Y5 2017/18  Y6 2018/19 

 min max min max 

Staff FTE £ FTE £ FTE £ FTE £ 

C2 1 79,000 1.25 99,000 1 79,000 1.5 119,000 

C1 2 127,000 3 191,000 1.6 102,000 3 191,000 

SEO 1 47,000 1 47,000 1 47,000 1 47,000 

HEO 2 74,000 3 111,000 1 37,000 3 111,000 

AO 1 23,000 1 23,000 1 23,000 1 23,000 

Subtotal 350,000 471,000 288,000 491,000 

Training 3,000 3,000 3,000 3,000 

Consultation 15,000 15,000 15,000 15,000 

Publishing  10,000 10,000 10,000 10,000 

Appointment 

of members 
1,000 1,000 1,000 1,000 

Members’ 

expenses 
6,000 6,000 6,000 6,000 

IT 10,000 10,000 10,000 10,000 

Accomm-

odation 
0 25,000 0 25,000 

Admin. costs  10,000  10,000 10,000 10,000 

Subtotal of 

non-staff costs 
55,000 80,000 55,000 80,000 

TOTAL  405,000 551,000 343,000 571,000 

Costs of 

existing 

Councils(see 

also Table 9) 

141,000 141,000 161,000 161,000 

NET TOTAL  264,000 410,000 182,000 410,000 

* All costs have been rounded to the nearest thousand 
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Table 7: Costs of the Court of Session and Sheriff Court Rules Councils apportioned to the 

Scottish Civil Justice Council for implementation of civil courts reform – Y1 and Y2* 

  
Y1 

(2013/14) 

Y2 

(2014/15) 

Staff  FTE  £  FTE  £  

C2 0.5 40,000 0.25 20,000 

C1 1.6 102,000 1 64,000 

SEO 1 47,000 1 47,000 

HEO 0.6 22,000 0 0 

Publishing  10,000 10,000 

Members’ 

expenses 
5,000 5,000 

TOTAL 226,000 146,000 
* All costs have been rounded to the nearest thousand 

Table 8: Costs of the Court of Session and Sheriff Court Rules Councils apportioned to the 

Scottish Civil Justice Council for implementation of civil courts reform* 

  
Y3 

(20115/16) 

Y4 

(2016/17) 

Staff  FTE  £ FTE £  

C2 0.25 20,000 0.25 20,000 

C1 1 64,000 1 64,000 

SEO 1 47,000 1 47,000 

HEO 0 0 0 0 

Publishing  5,000 5,000 

Members’ 

expenses 
5,000 5,000 

TOTAL 141,000 141,000 
* All costs have been rounded to the nearest thousand 
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Table 9: Costs of the Court of Session and Sheriff Court Rules Councils apportioned to the 

Scottish Civil Justice Council for implementation of civil courts reform* 

  
Y5 

(2017/18) 

Y6 

(2018/19) 

Staff  FTE  £  FTE  £  

C2 0.25 20,000 0.5 40,000 

C1 1 64,000 1 64,000 

SEO 1 47,000 1 47,000 

HEO 0 0 0 0 

Publishing  5,000 5,000 

Members’ 

expenses 
5,000 5,000 

TOTAL 141,000 161,000 
* All costs have been rounded to the nearest thousand 

Costs on the Scottish Administration 

145. The additional costs of the Council, which are expected to be £87k - £149k per year, will 

be met by the Scottish Court Service.  The total costs of civil courts reform for the Scottish Court 

Service, including for the Council, are expected to be significantly higher.  Scottish Ministers 

intend to increase civil court fees later in 2012, covering the three year period up to 2014-15.  

Court fees may be increased by Scottish Statutory Instrument under the Courts of Law Fees 

(Scotland) Act 1895 – this Bill makes no provision in respect of court fees.  The Scottish 

Government expects the overall increase in fees, if approved by the Parliament, to enable the 

Scottish Court Service to meet the additional costs associated with the Council as well as other 

aspects of civil courts reform over the three years. 

Costs on local authorities 

146. It is not anticipated that the provisions will impose any direct costs on local authorities.  

Cost on other bodies, individuals and businesses 

147. The operational costs of the Council will fall upon the Scottish Court Service as outlined 

above.  There may be some indirect costs for individuals or organisations in terms of the time 

committed by persons who volunteer as members of the Council or any of its committees. 

PART 2 OF THE BILL – CRIMINAL LEGAL ASSISTANCE 

Background 

148. The Bill introduces contributions into criminal legal aid and makes some changes to 

financial eligibility, thereby both ensuring broad parity between the different aid types and 

helping to maintain as much as possible existing levels of access to justice in economically 

challenging times. At present summary and solemn criminal legal aid is available to accused 

persons with no contributions towards the cost of the case being payable. Scotland is fairly 
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unusual in this regard. In 2010-11 there were 153,962 grants of criminal legal assistance.  Total 

cost to the taxpayer in 2010-11 for criminal legal assistance was £104 million. Contributions are 

currently payable in civil legal aid cases and across civil and criminal advice and assistance 

including, within a fairly narrow range, in criminal cases funded by ABWOR (assistance by way 

of representation).
4
 

149. The total cost of the legal aid fund in 2010-11 was £161.4m.  As a result of the drop in 

Scotland‘s overall budget following the UK Government‘s Comprehensive Spending Review in 

2011, the budget for legal aid will fall to £132.1m in 2014-15. 

150. The Scottish Government has not approached this financial challenge by proposing major 

changes to the scope of legal aid.  The Government‘s view remains that wholesale reductions to 

scope can have a damaging impact on access to justice and can have adverse consequences for 

other parts of the justice system as well as wider society. Instead, the Scottish Government paper 

―A Sustainable Future for Legal Aid‖, published on 5 October 2011, set out the intention to 

maintain access to justice in the current economic climate, including by taking forward a series 

of legal aid reforms on top of reforms taken forward in 2010-11.
5
 The ambition as set out in the 

paper is to maintain a fair, high quality and equitable system which maintains public confidence 

at an affordable and sustainable level of expenditure. The introduction of contributions into 

criminal legal aid is a key part of these reforms. 

Introducing contributions into criminal legal aid and changes to financial eligibility 

151. The Board has estimated that introducing financial contributions into criminal legal aid 

could produce savings of up to a maximum of £3.9 million per annum, based on roughly the 

existing volume and profile of cases and applicants. This is split between the different aid types. 

Contributions in solemn criminal legal aid will be collected by the Board, with estimated savings 

of up to a maximum of £0.8 million.  Contributions in summary criminal legal aid and in 

ABWOR will be collected by solicitors, with estimated savings of up to a maximum of £2.0 

million and £1.1 million respectively.  The figures arrived at are based on current grant rates 

across the aid types and these could fluctuate as a result of more or fewer cases going to court, 

collection rates in solemn criminal legal aid and some other factors. Based on current trends 

savings are likely to be lower than the maximum possible. 

152. The Policy Memorandum to the Bill sets out the details of the way in which contributions 

are expected to be introduced, the changes to financial eligibility and the likely level of 

contributions. In order to put in place a single streamlined system for the collection of 

contributions in criminal legal assistance, the financial eligibility test for ABWOR in relation to 

criminal matters and the existing ―undue hardship‖ test for criminal legal aid will be aligned.  

The Policy Memorandum also sets out details of how disposable income and capital and 

eligibility and contributions will be assessed. The Bill sets thresholds for disposable income and 

capital below which no contributions will be payable. In addition, those on passporting benefits 

                                                 
4
 ABWOR is a form of advice and assistance and is advice and assistance given to someone by taking on their 

behalf any step in instituting, conducting or defending certain proceedings (and in criminal cases is most commonly 

used where a plea of guilty is made). 
5
 http://www.scotland.gov.uk/Publications/2011/10/04161029/1  

http://www.scotland.gov.uk/Publications/2011/10/04161029/1
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will pay no contribution from income.  The maximum contribution payable will be the whole 

cost of the case.  

153. Table 10 below sets out in more detail the estimated level of savings from each aid type. 

Table 10: Estimated level of savings (full year)  
 
 Solemn Summary ABWOR 

Saving from those 

deemed ineligible on 

disposable capital 

 

 

£135,000 

 

£25,000 

 

£20,000 

Saving from 

contributions from 

disposable capital 

 

 

£70,000 

 

£45,000 

 

£25,000 

Saving from those 

deemed ineligible on 

disposable income 

 

 

£50,000 

 

£295,000 

 

£30,000 

Saving from 

contributions from 

disposable income 

 

 

£575,000 

 

£1,650,000 

 

£1,000,000 

Total £830,000 £2,015,000 £1,075,000 

 

154. Contributions for summary criminal legal aid and ABWOR cases will be collected by the 

solicitor.  As such, any fees due from the legal aid fund are paid following deduction of the 

contribution.  For example, in these cases if a client is found liable to pay a contribution of £100 

then the Board would pay the solicitor the current fixed payment due for the type of case covered 

minus £100.  The Board will collect the larger contributions in solemn and appeals cases, as they 

do currently in civil legal aid cases. 

155. The Board has no way of separately modelling savings from introducing contributions in 

appeals cases so these are simply incorporated in the table above. The number of appeals cases is 

very much smaller than other aid types and it is likely that a fairly high proportion of those who 

were assessed with a contribution at first instance will have had a change in circumstance by the 

time their appeal comes around. It is not therefore thought likely that savings from introducing 

contributions into appeals cases are likely to be high. 

156. Contributions are already collected across advice and assistance, including in ABWOR 

cases. But currently in these cases contributions are assessed over only one week‘s income and 

are (more or less) based on taking 100% of the weekly disposable income above the lower 

income limit. The new system will apply lower and graduated marginal rates but to a longer 

assessment period (up to 20 weeks now for ABWOR cases in the Sheriff Court). This means that 

the contributions will be higher than currently for any given level of disposable income. The 
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modelling done by the Board took account of the existing levels of contributions so the figures 

given in table 10 above reflect the extra contributions that will be levied once the new system is 

introduced in ABWOR cases. 

157. Table 11 below details the number of cases the Board analysed in order to calculate the 

estimated savings.  The modelling was based on the 12 month period up to November 2011, in 

order to be as up to date as possible, and represent a slight falling off from the figures seen in the 

financial year 2010-11.  This downwards trend is likely to continue, suggesting that the savings 

are likely to be lower than the maximum suggested by looking at this sample of cases.  Table 11 

also includes average contribution figures for income and capital.  

Table 11: Breakdown of number of cases analysed, average contribution costs and savings 

derived: 

 ABWOR 

 

Summary Solemn 

Total number of cases analysed 

 

 40,030 54,040  11,847 

Number of cases ―passported‖ with 

no contribution due 

 

21,928 29,602  5,319 

Number of non-passported  cases 

where no contribution due 

 

10,746 14,507 4,614 

Number of cases ineligible on 

capital 

 

46 39 27 

Number of cases ineligible on 

income 

 

165 449 24 

Number of cases where a capital 

contribution will be due 

 

134 208 82 

Number of cases where an income 

contribution will be due 

 

7,011 9,235 1,781 

Average contribution payable from 

income 

 

£143 £179 £323 

Average contribution payable from 

capital 

 

£187 £216 £854 

 

158. In order to arrive at the figures outlined above, data from the Board‘s applications system 

was used to estimate the impact of the changes in eligibility and contributions rules. For each 

case in the data, the declared benefit, income, dependent and expenditure details were compared 
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to the thresholds set out in the scheme. Where the resulting disposable income was below the 

£68 threshold, or the applicant was passported by virtue of receipts of qualifying benefits, they 

were excluded from the analysis as no contribution would be payable. 

159. Where disposable income was above the lower threshold, a contribution was calculated 

according to the different assessment periods (weekly multipliers) and graduated rates as set out 

in the examples provided in the Policy Memorandum.  Where disposable income would be over 

£222, the applicant was recorded as ineligible. Because the Board was applying a new test to 

current grant data, anyone found ineligible represents a change and therefore a saving. Where 

disposable income was under £222, but the assessed contribution would be more than twice the 

average cost of the relevant case type, the applicant was also recorded as ineligible. 

160. Having identified the changes (those newly found ineligible and those newly found liable 

for a contribution), further calculations were undertaken to achieve the savings figures.  For 

those found ineligible, the saving was calculated as the total average cost of the relevant case 

type. For those with a contribution, the initial saving was calculated as the amount of the 

contribution or the total average cost of the case if this was lower than the contribution. 

161. The Board then made an adjustment to reflect the fact that the current data in its system 

does not always fully reflect ‗outgoings‘.  This is because, currently, the level of outgoings will 

often not have a material bearing on the applicant‘s eligibility (because their income is low 

enough to qualify in any event) and so no (or few) outgoings are reported.  Having analysed the 

existing data, i.e. where outgoings are reported, the Board assumed a certain level of 

underreporting.  This resulted in a reduction in the savings estimate to 61% of that originally 

calculated for income contributions.  This is a reasonable assumption but one that will have to be 

monitored carefully once the system is in place. If it turns out that the data is more complete than 

assumed, the savings will be higher as more applicants will have higher levels of disposable 

income than assumed. 

162. The above tables set out the estimated number of fewer cases, broken down by aid type, 

as a result of an individual being ineligible through income and/or capital.  There are two main 

reasons for this.  Firstly, that under the new system of alignment of the eligibility test between all 

the aid types the resources of spouses and partners will be aggregated.  At present this only 

happens in ABWOR cases.  Aggregation will not happen when spouses or partners have a 

contrary interest in the case or where they are living separately.  Secondly, in future in the new 

aligned eligibility test, non-passporting benefits will not be disregarded as income in calculating 

disposable income and capital (although in practice some may be cancelled out as allowable 

outgoings).  At present, some non-passporting benefits are disregarded in both ABWOR and 

criminal legal aid – although not the same ones in each aid type. 

163. The Board estimates that with the change to the ‗undue hardship‘ test more people overall 

will be eligible for ABWOR than before.  Analysis by the Board has suggested that about 6% of 

clients who were eligible for summary criminal legal aid would not have been eligible for 

ABWOR.  These tend to be clients with partners who have reasonable incomes and reasonably 

high essential household outgoings which can be taken into account in the undue hardship test in 

summary criminal legal aid but not in the assessment for ABWOR.  Some of these cases will not 

be eligible for either ABWOR or summary criminal legal aid but some will transfer over to 
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ABWOR. Of the cases that are shown to drop out of ABWOR in table 11 above many are in the 

Justice of the Peace Court, which has low average case costs, and drop out as a result of the fact 

that their contribution will be assessed at more than twice the case cost. 

Costs on the Scottish Administration 

164. It is not anticipated that the provisions will impose any costs on the Scottish 

Administration. 

Costs on local authorities 

165. It is not anticipated that the provisions will impose any costs on local authorities. 

Costs on other bodies, individuals and businesses 

Scottish Legal Aid Board 

166. Table 12 below sets out the Board‘s administrative budget for the next three years.  In 

2014-15 grant in aid has been set at £10.3m.  Grant in aid relates to the Board‘s running costs. 

Even though the Board now has more responsibilities, its running costs in 2009-10 were around 

£1m less in real terms than three years previously following a freeze in its grant in aid.  In 2011-

12 the Board‘s running costs were further reduced by £1.1m in cash terms.  The Board has been 

able to achieve these reductions through an ongoing review of its processes to find areas where 

expenditure could be reduced, and through its continued simplification of the legal aid system 

and expansion of its online systems, which provides a faster and more effective service to legal 

businesses and their clients. 

Table 12: Grant in aid figures (minus depreciation costs) 

 2012-13 2013-14 2014-15 

Grant in aid  

 

£11.3m 

 

£10.8m £10.3m 

 

167. As a result of the Bill, the Board estimates that four additional assessment officers will be 

required to assist in the assessment and collection of contributions.  Table 13 below shows the 

associated staff costs to the Board, which will be met from within the Board‘s existing grant in 

aid as a result of its ongoing reviews to reduce expenditure.  As the Board processes all legal aid 

applications online there will be no requirement to print new forms, other than those produced 

internally for the purpose of facilitating the use of the online process.  The Board frequently 

provides updates to the profession through mailshots and guidance, including when legislative 

changes are made to the legal aid system.  A new leaflet for applicants will be produced but the 

cost of this is will be minimal.  As such, we do not expect there to be any notable additional 

costs beyond the staff costs already identified. 
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Table 13: Staff costs 

Grade Number of staff Cost £ 

Criminal Applications 

Assessment Officers 

          2 51,504 

Treasury Department 

Assessment Officers 

           2 51,504 

Total            4 103,008 

 

Costs on criminal legal aid firms 

168. There are currently 1,432 individual solicitors on the criminal legal assistance register, 

linked to 587 firms.  We do not anticipate significant additional costs to solicitors firms as a 

result of the provisions in this Bill.  Most firms already have procedures in place to collect fees 

from private clients and from clients under the advice and assistance scheme.  As the summary 

table below shows, while there may be some variable costs to criminal legal aid firms these are 

not expected to be significant as costly payment enforcement actions are unlikely to be pursued 

due to the low level of the majority of contributions. 

Costs on the Crown Office and Procurator Fiscal Service 

169. We do not anticipate that there will be any additional costs on the Crown Office and 

Procurator Fiscal Service. 

Costs on the Scottish Court Service 

170. We do not anticipate that there will be any additional costs on the Scottish Court Service. 

SUMMARY 

171. Table 14 below provides a summary of the known additional costs associated with the 

Bill.  Costs of the Scottish Civil Justice Council will be incurred from the date of its 

establishment, currently anticipated to be around May 2013.  Cost and savings in relation to Part 

2 of the Bill are likely to be incurred/realised from April 2013 onwards. 
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Table 14: Summary of additional costs per year 

Part of 

the Bill 

Costs to 

the 

Scottish 

Legal Aid 

Board 

Costs to 

Scottish 

Governme

nt 

Costs to 

local 

authorities 

Costs to 

the Crown 

Office and 

Procurator 

Fiscal 

Service 

Costs to 

the Scottish 

Court 

Service 

Costs to 

criminal 

legal aid 

firms 

1 Nil Nil Nil Nil £87,000 to 

£149,000 

(recurring) 

£15,000 

(one off 

costs) 

Nil 

2 £103,008 Nil Nil Nil Nil Variable 

(but not 

expected to 

be high) 

 

172. Table 15 below provides a summary of the estimated maximum savings associated with 

the criminal legal assistance parts of the Bill. 

Table 15: summary of estimated savings from changes to criminal legal assistance 

Year 

 

Solemn Summary ABWOR TOTAL 

2012-13 Nil 

  

Nil Nil Nil 

2013-14 £0.38m 

  

£1.159m 

  

£0.683m 

  

£2.222m 

2014-15 £0.83m 

  

 £1.958m £1.031 

  

£3.819m 

2015-16 

 

£0.83m £2.008m £1.068 £3.906m 

Full year 

savings 

 

£0.83m £2.015m £1.075m £3.920m 

 

 
—————————— 
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SCOTTISH GOVERNMENT STATEMENT ON LEGISLATIVE 

COMPETENCE 

173. On 2 May 2012, the Cabinet Secretary for Justice (Kenny MacAskill MSP) made the 

following statement: 

―In my view, the provisions of the Scottish Civil Justice Council and Criminal Legal 

Assistance Bill would be within the legislative competence of the Scottish Parliament.‖ 

 

—————————— 

  

PRESIDING OFFICER’S STATEMENT ON LEGISLATIVE 

COMPETENCE 

 

174. On 1 May 2012, the Presiding Officer (Tricia Marwick MSP) made the following 

statement: 

―In my view, the provisions of the Scottish Civil Justice Council and Criminal Legal 

Assistance Bill would be within the legislative competence of the Scottish Parliament.‖ 
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